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Report by Jennie Townsend Date of report: 08/09/2026 Ref:73494/LDCP

Registration: 30/07/2026 LDFC: Expiry Date: 24/09/2026
Site Visit: 21/08/2026 Site Notice: N/A Press Date: N/A
Objections: 11 Con Area: N/A Adv Type: NONE
Reason for Delay: EIA: NA

N/A Dec Level: DEL

Stat Class: NREQ

Proposal: Lawful Development Certificate for proposed use of a dwellinghouse (Use Class
C3) as a small children’s home (Use Class C2), providing residential care accommodation for
one child aged 7-18 years, with care provided by three non-resident staff working on a rota
basis.

Location: 25 Heathfield Road, Bury, BL9 8HB

Description

Lawful Development Certificate for proposed use of a dwellinghouse (Use Class C3) as a
small children’s home (Use Class C2), providing residential care accommodation for one
child aged 7-18 years, with care provided by three non-resident staff working on a rota
basis.

The property is an existing 3 no. bedroom semi-detached dwellinghouse.

Relevant Planning History
n/a

Publicity
Not applicable for a Lawful Development Certificate application.

11 representations received with the following comments -

¢ Increase traffic on an already congested residential road, particularly due to staff shift
changes, management visits, social workers, healthcare professionals and other visitors
associated with a children's home.

¢ Heathfield Road already experiences significant parking and congestion issues,
particularly during school drop-off and pick-up periods because of the nearby primary
school.

Parking provision is inadequate and would not comply with SPD11 parking standards.

A new driveway and dropped kerb would result in the loss of on-street parking spaces,
increase vehicle movements and potentially create additional highway safety risks for

pedestrians and school children.

e That staff will use sustainable transport is unrealistic and unenforceable.

e Children's home would not operate as a normal family dwelling (Use Class C3) but as a
residential care institution (Use Class C2).

e The 24-hour staffing arrangements, waking night staff, staff handovers, professional
visits, safeguarding procedures, record keeping, management oversight and other
operational requirements and not the same as a normal house.

e The use would be a material intensification of use and are fundamentally different from
ordinary residential occupation.

e A children's home with rotating staff should be treated as a C2 use and does not
support the North Devon District Council v First Secretary of State (2003) case

e The proposal requires a full planning application rather than determination through a
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Certificate of Lawfulness - works are outside the scope of an LDC. There would be
noise and disturbance from staff arrivals and departures, vehicle movements,
professional visits, emergency call-outs and general operational activity associated with
a children's home.

e The property would function more like a small institution than a private dwelling because
of its staffing arrangements.

e It would represent overdevelopment of the site and an inappropriate loss of a traditional
family home.

e The elevated position and topography of the property are creating potential privacy
impacts for neighbouring residents.

e The area is not suitable for a care home given the presence of families and a nearby
primary school.

e Concerns about the potential impact of the proposal on local children and the wider
community.

Limited information has been provided regarding the future occupants.

e Previous children's home approvals within the borough have not brought the anticipated
community benefits.

e There are nearby neighbours with disabled children - the Council should have regard to
the Public Sector Equality Duty under the Equality Act 2010 when considering potential
disturbance and amenity impacts.

¢ Development has already commenced on site through driveway excavation, ground
level alterations and retaining works.

e The works to create a driveway constitute operational development and fall outside the
scope of the Lawful Development Certificate application, which states that no external
alterations or operational development are proposed.

e The plans show a "new steel beam" which either indicates unauthorised structural
works or inaccuracies within the submitted plans.

e The application states no works would be carried out to the access - Planning
Enforcement should investigate the driveway and engineering works - the application is
misleading or invalid as submitted.

e The Council should refuse the Certificate of Lawfulness and require a full planning
application so that the proposal's planning impacts can be properly assessed.

Statutory/Non-Statutory Consultations
Not applicable

Pre-start Conditions - Not relevant
Development Plan and Policies
Issues and Analysis

Section 192 of the Town and Country Planning Act 1990 (as amended) allows an applicant
to apply for a determination in law by the Local Planning Authority, that the matter applied
for is not development requiring planning permission. In all such cases, the onus of proof is
on the applicant and the factual information submitted in support of the application by the
applicant forms the basis of the decision, in law, taken by the Local Planning Authority.

Applications for lawful development must be determined by planning law, fact and any other
relevant judicial authority. In this case the planning law is the Town and Country Planning
Act 1990 and the Use Classes Order 1987. The relevant judicial authority in this case is the
judgement in North Devon District Council v. First Secretary of State [2003] EWHC 157
(Admin).

Use class confirmation
Class C3 (b) of the Town and Country Planning (Use Classes) Order as amended refers to
‘use as a dwelling house by not more than six residents living together as a single



DELEGATED REPORT

household, (including a household where care is provided for residents).” If a children's
home was being run on this basis, with children being looked after by a permanent
occupant of the dwelling, there would be no requirement for planning permission. However,
the matter is less clear when the care is based on shift patterns.

In a case which was subject to an appeal, (North Devon) S Ltd used a house to provide
residential care for two children. The house comprised a small downstairs office, individual
bedrooms, and the usual kitchen and bathroom facilities. Two non-resident staff were on
duty at all times and the house was under the supervision of a team of six or seven adult
carers, who attended on a rota basis. A question arose over whether the use required
planning permission.

The North Devon judgement confirmed that it is unrealistic to expect children to look after
themselves in a single household. It also clarified that carers who provided 24 hour care but
were not resident could not be regarded as living together in a household. The concept of
living together as a household means that a proper functioning household must exist and
children and carer must reside in the premises. In such circumstances, the use cannot
therefore be considered to fall within Class C3 (b).

Despite this however, the change of use from C3 to C2 may not amount to a material
change of use and so may still not amount to development which requires planning
permission so it is possible to conclude that no material change of use has occurred if there
is no material difference in activity to that which may be anticipated in the case of a
conventional residential use.

In this application for lawful development, the proposal where carers would be non-resident,
in accordance with regard to judicial authority, places the proposed use in use Class C2 -
Care Homes.

Material change of use

The second consideration of this application is whether or not the change of use constitutes
a material change of use within the meaning of Section 55 of The Town and Country
Planning Act 1990.

The applicant seeks consent for a Lawful Development Certificate as a proposed Children's
Residential home.

It is for the LPA to consider the nature of the proposed use three adult non-resident carers
and one child) and whether this is 'materially’ different to the use of the property as a typical
Use Class C3 (a) dwellinghouse.

It is important to consider whether a 'material' change of use will occur in accordance with
the principles established in the North Devon judgment.

The Inspector noted that the North Devon judgment provided the authority with the view
that use as a care home for children, where carers were non-resident, fell within Use Class
C2. He then considered whether the change of use was material. In refusing an LDC, staff
numbers were cited by the Council as the sole cause for concern in this judgment.

However, having looked at the numbers involved; the Inspector concluded that they were
not materially different from what might be expected of a large family house. On this basis
he concluded that the proposed use would not, as a use within Use Class C2, amount to a
material change of use from Use Class C3 as a dwelling house. The change of use would
not require planning permission and the Council's decision to refuse to grant an LDC was
not well-founded.

In light of the case law detailed above, each application should be determined on its own
merits to decide whether there is a material change of use from that of a dwelling house
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(Use Class C3) to that of a residential institution Use Class C2. If it is decided that a change
of use had taken place, it is important to establish if this is material.

The judgement reiterated that case law had established that whether or not a material
change of use had taken place was a question of fact and degree.

In this case to summarise the proposals -

e The residing of one child and three adults would not go beyond what would be expected
of a standard family unit in a two storey 3 bedroomed dwellinghouse.

e The child would have their own bedroom with provision of 2 bedrooms between the 3
carers for use as a sleep-in room and office.

e The ground floor accommodation would comprise kitchen/diner and lounge which would
be commensurate with family living.

e Activity to and from the property would comprise staff arriving and leaving, journeys for
the child's needs and education, appointments and activities, pre-arranged professional
visits deliveries and associated house maintenance works. These would be
commensurate with a regular household and daily functions.

e Visitors such as social workers and education professionals would be comparable to
visits made to a normal household such as by family and friends.

e The property functioned as a 3 bedroomed family home without the use of a driveway
and where parking was on-street only. The property as a dwelling could accommodate
3 occupiers of a driving age and parking would be on-street. Similarly, the proposal for a
care home could be occupied by 3 carers who drive and would similarly park on street.
The proposal is therefore not reliant on driveway parking.

It is therefore considered that whilst the proposal would result in a change of use from Use
Class C3 to use Class C2, there would be no material change of use in this case for the
reasons above. As such, planning permission is not required.

Response to representations

Whilst representations have been received, they are not taken into consideration as the
proposal is either lawful or not lawful. They provide qualitative views upon the planning
merits, which are outside the scope of an LDC.

In this case the proposal is deemed to be lawful.

Works to the property
In their submission, the applicant states that no alterations to the property are proposed.

Representations received to the LDC and a site visit established that works were taking
place to create a driveway at the front of the property. Photographic evidence has now
been submitted which shows the driveway has been completed.

Although this is the case, this is not a matter to be considered under this lawful
development certificate. The applicant has not expressly applied for planning permission to
carry out any works to the property and is not reliant on the use of the driveway to facilitate
parking for the care home use. However the works done do require planning permission as
the proposal fail to comply with the requirements under Part 1, Schedule 2, Class F of the
GPDO 2015 (as amended) - Class F - hard surfaces incidental to the enjoyment of a
dwellinghouse.

The works require permission as the handstanding is more than 5 sqm, not constructed of
a permeable surface and no provision is made to direct run-off water from the hard surface
to a permeable or porous area or surface within the site. This matter has therefore been
passed to the planning enforcement team.

Notwithstanding the above, it is noted that Heathfield Road is not a classified road and as



DELEGATED REPORT

such planning permission would not be required to drop the kerb. Under separate

legislation, the applicant would need to apply to the Local Highway Authority for consent to
drop the kerb.

Recommendation: LAWFUL

Conditions and Reasons:

1 The proposal, described in the First Schedule, is not deemed not to constitute
development within the meaning of Section 55 of the Town & Country Planning Act
1990 as the proposed change of use of 25 Heathfield Road, Bury, BL9 8HB to a
residential children's home for one child with three carers working on a rota basis
(Class C2) and operating in full accordance with the details set out in the applicants
Operational Summary, Good Neighbour Policy and Travel and Vehicle Movement
Management Statement received 31st July 2026 would not represent a material
change of use from the existing Class C3 dwellinghouse use, and would therefore
be Lawful Development.

Case Officer Date Sign off Officer Date
JT 8/9/26 DM 08.09.26




